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DECISION OF THE BOARD DELIVERED BY J. de P. SEABORN 

INTRODUCTION 

[1] The appeals before the Board relate to the adopted, but unapproved, parkland 

policies set out as Policy 3.1.8 of the Town of Richmond Hill (“Town”) 2010 Official Plan 

(“OP”). By way of background, the bulk of the OP has been approved and the policies 

that remain under appeal, whether on a Town wide or site specific basis, are either 

scheduled for a hearing or in the process of being scheduled through the prehearing 

process. The procedural order governing the conduct and organization of the “parkland 

hearing” was issued on August 6, 2013. A preliminary motion had been argued in 2012 

where the Town sought a determination that it was not required to justify the use of the 

alternative parkland dedication rate.  The relief requested by the Town was denied and 

the Board’s decision, issued November 5, 2012, was the subject of an application for 

leave to appeal to the Divisional Court. That application was dismissed on the basis of 

prematurity (Town of Richmond Hill v. Yonge Bayview Holdings Inc. et al., released May 

14, 2013). Accordingly the issue of whether, as a matter of official plan policy, the 

alternate rate can be something less than what is prescribed in the Planning Act (“Act”) 

is revisited in the context of considering the issues identified by the parties for the 

hearing and their respective proposed policy modifications.  

[2] Initially several parties appealed the parkland policies; however, the only 
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appellants who participated in the hearing included: Yonge Bayview Holdings Inc. 

(“Yonge Bayview”); Baif Developments Limited (“Baif”); Elginbay Corporation and 

Zamani Homes (Richmond Hill) Ltd. (referred to collectively as “Elginbay”); and 

Haulover Investments Limited, Montanaro Estates Limited, William and Yvonne Worden 

and Robert Salna and Robert Salna Holdings Inc. (referred to collectively as 

“Haulover”). As set out below, some of these appellants reached agreement with the 

Town during the course of the hearing and accordingly, withdrew their appeals. 

[3] The Ontario Parks Association and Oksana Dewar were participants.    

WITHDRAWAL OF APPEALS 

[4] Following the exchange of witness statements and after the hearing had 

commenced, certain parties settled their appeals of the parkland policies.  Mr. Flowers, 

counsel for Yonge Bayview, indicated early in the proceedings that his client had 

resolved all of its outstanding issues with the Town. Yonge Bayview withdrew its appeal 

as it related to all of the policies in s. 3.1.8 and also reached a settlement in respect of 

the balance of its appeals relating to other sections of the OP, both on a Town wide and 

site specific basis. An order, on consent, was subsequently issued (February 10, 2014) 

disposing of the appeals launched by Yonge Bayview.   

[5] Subsequent to the withdrawal of Yonge Bayview, Ms. Houser advised that Baif 

had settled several matters with the Town and her client’s appeal was withdrawn 

(subject to the ultimate approval of the “settled policies” within s. 3.1.8 of the OP, 

explained below). The remaining appellants included those represented by Mr. Kagan 

and Mr. Streisfield, respectively.  

MOTION FOR PRODUCTION 

[6] Prior to the hearing the Town served and filed a notice of motion (Exhibit 1) 

seeking production of any pro-forma financial statements from 2009 onward  prepared 

by Baif and Elginbay. Responding material was filed (Exhibit 2) and the request to 
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produce the financial information as against Baif was withdrawn. The motion was 

argued at the outset of the hearing and an oral decision was delivered on November 26, 

2013 (Transcript, vol. 6, pp. 1032-1035) which denied the Town’s motion for production.  

ISSUES 

[7]  At the commencement of the hearing counsel advised that several of the 

adopted policies contained in s. 3.1.8 of the OP were resolved (“settled policies”) as 

between the Town, Yonge Bayview, Elginbay, Baif and Haulover. During the course of 

the hearing additional modifications were agreed upon, albeit Haulover proposed 

different wording for certain preambles and policies as compared to the wording 

recommended by the other appellants.  As a result, three sets of proposed policy 

modifications to s. 3.1.8 were provided: Elginbay/Baif, Exhibits 9A, 9B and 9C; Town, 

Exhibits 10A, 10B  and 10C (revised by Exhibit 63); and Haulover, Exhibits 11A and 

11B (as revised).   While the agreed upon modifications and the withdrawal of the 

appeals, either in whole or part, did assist in narrowing some matters, the central issues 

were not resolved. At the commencement of final argument Counsel provided their final 

positions with respect to the parkland policies, each urging adoption of their respective 

modifications to s. 3.1.8 as reflected in the exhibits referred to above.  

[8] The Town seeks approval of the adopted policies contained in s. 3.1.8 (as 

modified) arguing that they meet the statutory requirements of the Act, constitute good 

planning and will serve to generate the parkland the Town requires while supporting 

new high-density residential  development.  In particular, the Town submitted that in 

considering residential intensification policies and affordable housing targets there is no 

“compelling evidence to substantiate the fears that those policy objectives will be unduly 

compromised as a result of the parkland dedication policies proposed by the Town” 

(Town argument, para 21).  Elginbay (and Haulover) submitted that “charging high-

density residential development the maximum alternative parkland rate creates 

significant negative impacts on affordability and intensification” (Elginbay argument, 

para. 9).  In short, it was their view that the parkland policies proposed by the Town 
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serve as a serious disincentive to both intensification and the provision of affordable 

housing. These diametrically opposed positions formed the basis for much of the 

evidence adduced at the hearing and are considered below under issues 1 and 2.  The 

remaining matters in dispute are more discrete and are also addressed below. The 

issues (and associated policies) are as follows:  

1. The use of the alternate rate for residential development.  

2. Is a “lesser rate” justified as a component of the alternate rate. 

3. What restrictions, if any, should be placed on the type of land the Town 

will accept to satisfy its requirements for parkland dedication. 

4. Should additional policies be added to s. 3.1.8 that would apply to lands 

within the Oak Ridges Moraine Conservation Plan area. 

5. Should specific policies be added to s. 3.1.8 setting out sustainability 

criteria. 

A final issue, which is one of implementation, was whether a mandatory policy should 

be added directing the Town to enact a by-law (within a specified period of time) 

pursuant to s. 42 of the Act to ensure conformity with the provisions of the policies set 

out in s. 3.1.8 of the OP, as modified.   

[9] The Town called the following witnesses: Tracey Steele (parks planning); David 

Dexter (Treasurer, who explained the Town’s practice in accounting for cash-in-lieu 

payments); Gary Scandlan (land economist); and Patrick Lee (land use planning).  

[10] Yonge Bayview, Elginbay/Zamani and Baif coordinated their respective cases 

and retained one set of expert witnesses: Jeannette Gillezeau (land economics); Guy 

Wilson (land appraisal); Braden Kurczak (sustainability criteria and credits); and Peter 

Smith (land use planning).   
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[11] Haulover retained Michael Manett (land use planning) and relied on the evidence 

called by the other appellants in respect of the “economic issues”.  

[12] John McMullin, a representative of the Ontario Parks Association, testified in 

support of the Town’s policies.  

PARKLAND PROVISIONS IN THE PLANNING ACT 

[13] As a condition of development or redevelopment, municipal councils may require 

that land (or cash-in-lieu of land) be conveyed for park or other public recreational 

purposes.  Imposed by municipalities in a variety of circumstances this condition is 

commonly referred to as the requirement for “parkland dedication”.  

[14]  The statutory authority that governs parkland dedication is found in s. 42 of the 

Act and the provisions relevant to the issues raised by these appeals are set out below: 

42.(1) Conveyance of land for park purposes.—As a condition of 
development or redevelopment of land, the council of a local municipality 
may, by by-law applicable to the whole municipality or to any defined 
area or areas thereof, require that land in an amount not exceeding, in 
the case of land proposed for development or redevelopment for 
commercial or industrial purposes, 2 per cent and in all other cases 5 
percent of the land be conveyed to the municipality for park or other 
public recreational purposes. 

     **** 

(3) Alternative requirement.—Subject to subsection (4), as an 
alternative to requiring the conveyance provided for in subsection (1), in 
the case of land proposed for development or redevelopment for 
residential purposes, the by-law may require that land be conveyed to the 
municipality for park or other public recreational purposes at a rate of one 
hectare for each 300 dwelling units proposed or at such lesser rate as 
may be specified in the by-law. 

(4) Official plan requirement.—The alternative requirement authorized 
by subsection (3) may not be provided for in a by-law passed under this 
section unless there is an official plan in effect in the local municipality 
that contains specific policies dealing with the provision of lands for park 
or other public recreational purposes and the use of the alternative 
requirement. 

     **** 

(6) Payment instead of conveyance.—The council of a local 
municipality may require the payment of money to the value of land 
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otherwise required to be conveyed under this section in lieu of the 
conveyance. 

     **** 

(6.2) Redevelopment, reduction of payment.- If land in a local 
municipality is proposed for redevelopment, a part of the land meets 
sustainability criteria set out in the official plan and the conditions set out 
in subsection (6.3) are met, council shall reduce the amount of any 
payment required under subsection (6) by the value of that part. 

(6.3) Same.- The conditions mentioned in subsection (6.2) are: 

1. The official plan contains policies relating to the reduction of 
payments required under subsection (6). 

2. No land is available to be conveyed for park or other public 
recreational purposes under this section. 

     **** 

(14) Park purposes. – The council of a municipality may include in its 
estimates an amount to be used for the acquisition of land to be used for 
park or other public recreation purposes and may pay into the fund 
provided for in subsection (15) that amount, and any person may pay any 
sum into the same fund. 

(15) Special account.- All money received by the municipality under 
subsections (6) and (14) and all money received on the sale of land 
under subsection (5), less any amount spent by the municipality out of its 
general funds in respect of land, shall be paid into a special account and 
spent only for the acquisition of land to be used for park or other public 
recreational purposes, including the erection, improvement or repair of 
buildings and the acquisition of machinery for park or other public 
recreational purposes. 

     **** 

[15] Similar provisions are provided for as a condition of subdivision or consent 

approval under ss. 51.1 and 53 of the Act and while the Town’s parkland policies are 

intended to apply to these types of applications, for the purpose of the analyses it is not 

necessary to refer these sections.  

EVIDENCE AND FINDINGS 

Issue 1: The use of the alternate rate for residential development. 

[16] Section 3.1.8 PARKLAND contains the Town’s adopted policies “related to the 

provision of parks and urban open space throughout the Town” (Town’s OP, s. 3.1.8, 

Preamble, Exhibit 7). The policies provide that the Town may acquire lands for parks or 
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other public recreational purposes and that the dedication of land (or cash-in-lieu) shall 

be determined in accordance with the provisions of the Act and certain criteria. Section 

3.1.8.2, a settled policy (Exhibits 9C, 10C, 11B, as revised, with minor modification), 

provides: 

2. The Town may acquire lands for park or other recreational 
purposes as a condition of development in accordance with 
Section 3.1.8.3, and may also acquire land, or an interest in 
lands, through means such as, but not limited to, land purchases 
or expropriations, land exchanges, partnerships and agreements 
with other public/quasi-public agencies, and promotion of land 
donations. 

Section 3.1.8.3, as adopted by the Town (with proposed modification) provides that:  

3. Dedication of lands for park or other public recreational purposes 
shall be required as a condition of development in accordance 
with Sections 42, 51.1 and 53 of the Planning Act. The amount of 
land required and the cash-in-lieu component, if any, shall be 
determined at the sole discretion of the Town in accordance with 
the statutory requirements and the following criteria:   

. a. For residential development the greater of the following: 

i. 5% of the land proposed for residential 
development; or 

ii. up to 1 hectare of land for each 300 dwelling 
units proposed for residential development, as 
may be specified by by-law in accordance with 
section 42(3) of the Planning Act. 

b. For commercial or industrial development, 2% of the land 
proposed for development. 

The policy setting out the conveyance of land for commercial or industrial development 

(at 2% of the land proposed for development) was a settled policy (s. 3.1.8.3(b), Exhibit 

10C). There was also substantial agreement on the remaining policies of s. 3.1.8.3 

(although Haulover recommended different wording in some instances) which guide  the 

treatment of  multiple land uses, payments of cash-in-lieu of land conveyance, 

exemptions from parkland dedication, stratified title, and easements securing public 

access over privately-owned open space (ss. 3.1.8.3(c), (d), (e), (f), (h) and (i), Exhibit 

10C).  The parties were able to reach agreement and recommend approval of these 

policies. 
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[17] What is in dispute is the amount of land and the cash-in-lieu component (if any) 

the Town can require for residential development. More specifically, a municipality may 

require that 5% of the land proposed for residential development be conveyed to it for 

park or other public recreational purposes (s. 42(1) of the Act).  As an alternative to the 

5%, land may be conveyed “at a rate of one hectare for each 300 dwelling units 

proposed or at such lesser rate as may be specified in the by-law” (s. 42(3) of the Act).   

[18] The focus of these appeals is the use of the alternative requirement (also 

referred to as the “alternate rate”) as a condition of residential development. The 

difference between the parties revolves around whether the Town’s OP should specify 

not only the first component of the alternate rate of 1 hectare (“ha”) of land for each 300 

dwelling units proposed (all parties agree on this), but go further and include policies 

which prescribe a second component of the alternate rate, referred to as a “lesser rate”. 

The alternative requirement and any “lesser rate” must be specified in a by-law pursuant 

to s. 42(3) of the Act and the Town has a parkland dedication by-law in effect for this 

purpose. However, the Act also stipulates that the alternative requirement may not be 

provided for in a by-law unless there is an official plan in effect “that contains specific 

policies dealing with the provision of lands for park or other public recreational purposes 

and the use of the alternative requirement” (s. 42(4)).  The parties have divergent 

positions on the level of detail required in the official plan setting out these “specific 

policies” and the “use of the alternative requirement”.  The appellants submitted that 

there is evidence to support a “lesser rate” and the details should form part of the 

Town’s OP. Otherwise, the stipulation of a lesser rate (if any) would be left to the 

parkland dedication by-law, for which there is no right  of appeal under the Act.   

[19] The Town’s current parkland dedication by-law (By-law 58-13) was enacted on 

April 22, 2013 (in force as of May 2, 2013) and does set out a “lesser rate”. The by-law 

provides (among other matters) an alternate rate of the lesser of 1 ha for each 300 

dwelling units or 1 ha for each 730 persons (based on prescribed persons per unit 

rates).  The in-force by-law revoked By-law 70-11 (June 27, 2011) which had a fixed 

rate of 1 ha per 300 dwelling units where land was dedicated and a fixed rate of 
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$10,000 per unit where cash-in-lieu is required.        

[20] Elginbay and Haulover submitted that the “use of the alternative requirement” 

must be set out as a matter of official plan policy clearly stating, as part of the parkland 

dedication policies, each component of the alternate rate and its application. 

Accordingly, the appellants seek policy modifications that would see their proposed 

“lesser rate” set out in s. 3.1.8. of the OP.  

[21] The specific policy modifications proposed by Elginbay and Haulover include a 

“sliding scale” and a “cap” on the amount of land required to be conveyed. Elginbay 

recommends the greater of 5% of the land proposed for development or 1 ha of land for 

each 300 dwelling units for residential development with a site density of 50 units per ha 

or less. For site densities of more than 50 units, a sliding scale is proposed as well as a 

cap (ss. 3.1.8.3(a),(b) and (c), Exhibit 9C).  The policies proposed by Elginbay are as 

follows: 

3. Lands for park or other public recreational purposes may be required 
as a condition of development or redevelopment in accordance with 
Section 42 of the Planning Act, or as a condition of subdivision or consent 
approval in accordance with Section 51.1 of the Planning Act. The 
maximum amount of land required and the maximum cash-in-lieu 
component, if any, together with the types of land that may be accepted, 
shall be determined in accordance with the statutory requirements and 
the following criteria: 

a. For residential development with a site density of 50 units per 
hectare or less, the greater of the following: 

i. 5% of the land proposed for development; or 

ii. 1 hectare of land for each 300 dwelling units proposed 
for development. 

b. For residential development with a site density of more than 50 
units per hectare: 

i. Where the site density is 100 units per hectare or less, 
0.8 hectares of land for each 300 dwelling units 
proposed for development; or 

ii. Where the site density is more than 100 units per 
hectare: 

1. 0.6 hectares of land for each 300 dwellings proposed 
with two or more bedrooms; and 
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2. 0.4 hectares of land for each 300 dwelling units 
proposed with less than two bedrooms; 

iii. In no case shall the amount of land required to be 
conveyed for park or other public recreational purposes 
exceed the equivalent of 15% of the land proposed for 

development. 

c. For commercial or industrial development, 2% of the land 
proposed for development.  

The proposal by Haulover is similarly detailed and includes a re-structuring of most of 

the Town’s parkland policy section and specific policies under a section called 

“Provision Rates”, recommending an alternate rate of 0.4 ha per 300 dwelling units, 

coupled with a cap of 10% to 15% (s. 3.1.8.6 and s. 3.1.8.7, Exhibit 11B, as revised).  

[22] There was no dispute that a by-law must be enacted to implement the alternative 

requirement contemplated under s. 42(3) of the Act.  However, as Mr. Smith explained 

in his evidence, “it is critical to recognize that the legislative framework does not permit 

an appeal of a by-law passed pursuant to Section 42(3). The only way to challenge the 

rate is through an appeal of the enabling policies in the official plan, pursuant to Section 

42(4). In my opinion, this is precisely what the legislative framework intends” (Smith 

evidence, Exhibit 4, para. 75).  It was Mr. Smith’s opinion (and the submission of Mr. 

Kagan) that because a parkland dedication by-law cannot be appealed, the detail 

associated with the alternate rate must necessarily be established through official plan 

policy. The Town’s position was that its policies comply with the Act. It has an official 

plan in effect that contains policies dealing with both the provision of parkland and the 

“use of the alternative requirement” (s. 42(4)). A “lesser rate”, if any, is within the sole 

discretion of the Town and determined as part of a parkland dedication by-law.  

[23] If the “lesser rate” provided by the Town in its dedication by-law was acceptable 

to the appellants, the policies contained in s. 3.1.8.3 would not likely be under appeal. 

However based on the practice in other municipalities and the economic evidence 

presented, the appellants argued that the alternative requirement and the “lesser rate” 

currently in effect (as set out in the Town’s in force by-law) is “too high” and will have 

the effect of discouraging high-density residential development and threaten affordable 
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housing targets. Accordingly they seek first a “lesser rate” and second, that the rate be 

specified in the Town’s OP. As indicated previously, there is no ability to appeal a 

parkland dedication by-law and therefore the Board has no jurisdiction to approve any 

amendment to that by-law.    

[24] By way of background, there was considerable evidence provided with respect to 

how the Town has historically addressed parkland dedication from a policy perspective 

and how the issue is dealt with by other municipalities. Past and current practice 

confirms that the detail associated with the use of the “alternative requirement” 

(including precise alternate rates) is in some instances prescribed in official plans and in 

other instances only delineated in the parkland dedication by-law. Several municipalities 

have set out an alternative parkland dedication rate in their official plans, as did the 

Town (albeit this was several years ago). OPA 83, approved in 1990, included a sliding 

scale and allowed for an overall cap of 25% of the land area (Wilson evidence, Exhibit 

4, Tab 7, Appendix D). As Mr. Smith explained, OPA 83 added an alternative parkland 

dedication policy to its official plan, providing a sliding scale and ensuring that “in no 

case shall the amount of parkland required to be conveyed exceed 25% of the lands 

proposed for development or development” (Smith evidence, Exhibit 4, Tab 8, para. 94).  

[25] To underscore the various approaches, comprehensive evidence was provided 

outlining how a number of municipalities have addressed the alternative parkland 

dedication requirement (Smith evidence, Exhibit 4, Tab 8, para’s 102–108; Town of 

Richmond Hill Review of Parkland Dedication Policy, draft report, February 2010). As 

indicated above, several municipalities include alternative parkland dedication rates in 

their official plans. For example: 

• The City of Toronto uses an alternative parkland dedication rate of 0.4 ha per 

300 units; caps the dedication/cash-in-lieu at 10% of the development site 

area for sites less than 1 ha, 15% in the case of sites of 1-5 ha and 20% in 

the case of sites greater than 5 ha.; 
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• The City of Markham uses an alternative rate of 1 ha per 300 units, but caps 

the dedication at 1.2141 ha per 1,000 population (for high density residential 

this equates to 0.70 ha per 300 units based on 1.91 persons per unit); 

• The new Town of Aurora Official Plan provides that in the Town’s 

intensification area the alternative rate of 1 ha per 300 units will not be 

applied and instead the typical rate of 5% of the land for residential and 2% of 

the land for non-residential will be applied; 

• The City of St. Catharines includes a sliding scale in its official plan based on 

density as well as a cap of 30% of the lands proposed for development or re-

development; 

• The City of Guelph Official Plan uses the alternative rate of 1 ha per 300 

units, but caps the dedication at 20% of the lands included in the 

development proposal.  A further cap for high density residential development 

is included in its parkland dedication by-law; 

• The City of Windsor applies the alternate rate of 1 ha per 300 units, but 

incorporates a cap at a maximum of 25% of the site area; and 

• The City of Brampton uses the alternate rate of 1.0 ha per 300 units and also 

provides in its official plan that Council may reduce the cash-in-lieu payment 

by 50% for a residential project (subject to certain requirements).  

[26] Other municipalities have adopted the approach advocated by the Town where 

the alternate rate of “1 ha per 300 units” is set out in the official plan and a “lesser rate” 

is only provided for in the requisite parkland dedication by-law.   

[27] The Town’s position was that while a municipality may choose to include the 

alternative requirement and a “lesser rate” as part of its official plan policy framework, it 

cannot be compelled to do so. As indicated when this matter was raised by way of the 
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preliminary motion, this is an unduly restrictive interpretation for several reasons. 

Section 42(4) of the Act stipulates that a parkland dedication by-law cannot be enacted 

unless the official plan “contains specific policies dealing with the provision of lands for 

park and other public recreational purposes and the use of the alternative requirement”. 

Surely the policies addressing the “use of the alternative requirement” should include 

some direction on the components of that alternative requirement. The policies could 

include a specific “lesser rate” (whether a sliding scale and/or a cap) if it is supportable 

and constitutes good planning. The policies could also include direction on how to use 

or apply the alternative requirement by providing some criteria and direction in this 

regard. There are clearly competing interests. The Town desires flexibility (which it 

argues it has through its parkland dedication by-law) whereas the appellants seek more 

certainty with respect to the costs associated with providing parkland, whether via 

dedication or cash-in-lieu. I conclude that as a minimum the parkland policies must 

include a sufficient level of detail to provide some level of certainty with respect to the 

magnitude of the parkland requirement. The policies need not meet a standard of 

precision such that they are overly prescriptive, become unworkable and therefore 

would be subject to routine amendment. Official plans are not statutes. However, given 

the most important vehicle for  implementing the Provincial Policy Statement (“PPS”)  is 

the official plan, the policies contained therein must be clear, reasonable and attainable 

(Policy 4.7, PPS, 2014). The evidence gathered by both the appellants and the Town 

reinforces a conclusion that no single approach is correct and experience suggests that 

municipalities provide direction by way of a combination of official plan policy direction 

and more detailed parkland dedication by-laws.  

[28]  Leaving aside the issue of whether a “lesser rate” is justified on the facts of this 

case, once distilled, whether that rate should be delineated as official plan policy is one 

of balance. The requirement for official plan policies to be clear and transparent must be 

balanced against the desire by the municipality to be both flexible and capable of 

responding to changing circumstances. Where there is no agreement between a 

municipality and its stakeholders, the extent to which the Board should go in fixing a 

particular rate will depend on the quality of the evidence, the planning merits and 
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rationale provided to support a particular rate and most importantly, an assessment of 

what constitutes the correct balance between the competing interests.  

Issue 2: Is a “lesser rate” justified as a component of the alternate rate 

[29] As indicated at the outset, the Town’s in force parkland dedication by-law (By-law 

58-13) proposes a “lesser rate” as part of the alternate rate of the lesser of 1 ha for each 

300 dwelling units or 1 ha for each 730 persons, based on prescribed persons per units 

(p.p.u.) rates (for example, 3.51 p.p.u. for single detached dwellings; 2.88 p.p.u. for 

semi-detached dwellings; 2.83 p.p.u. for townhouses; and 1.92 for multi-residential 

units). As a result, a parkland dedication rate of 1 ha per 300 units applies to singles, 

semi’s and townhouses and a rate of 0.79 ha per 300 units applies to apartments, 

regardless of size or bedroom count (Smith evidence, Exhibit 4, Tab 8, para. 79). 

[30] Mr. Scandlan prepared a draft report in 2010 (Town of Richmond Hill Review of 

Parkland Dedication Policy) which included a survey of parkland dedication practices in 

other municipalities in the Greater Toronto Area (“GTA”), a review of parkland levels of 

service and the potential viability of developments which need to meet parkland 

dedication requirements. It was Mr. Scandlan’s overall opinion that “the parkland 

policies in Policy 3.1.8 as proposed to be modified by the Town, are consistent with the 

goals of promoting intensification and encouraging affordable housing, while at the 

same time providing a flexible policy framework which enables the Town to make 

appropriate adjustments by by-law from time to time, all as envisioned by section 42 of 

the Planning Act” (Scandlan evidence, Exhibit 23a, para. 21). Mr. Scandlan’s opinion 

represents a concise summary of the Town’s overall position, which was reiterated in 

argument: 

As part of a section 42 by-law, the Town is prepared to consider a “sliding 
scale” approach to the alternative rate which differentiates between 
various categories of unit types or sizes, in order to ensure that the rate 
bears a more direct relationship to the number of persons intended to be 
accommodated within a given unit and the corresponding demand for 
parkland. The Town acknowledges that if properly structured, such a 
policy could assist in achieving residential intensification and affordable 
housing objectives by contributing to a reduction in the cost of smaller 



  16  PL110189  
 
 

and more affordable housing units. 

However, that analysis should be undertaken on an ongoing basis as and 
when Council proposes to amend its parkland by-laws from time to time 
as envisioned by section 42 of the Act. The section 3.1.8 policies 
advocated by the Town would provide the flexibility  to consider and 
adopt such an approach, in a forum in which the Town is accountable to 
all interested stakeholders who have an opportunity to provide input on 
the basis of the most current and relevant information available on an 

ongoing basis (Town argument, para. 27)  

[31] Similarly, it was the opinion of Ms. Steele (who authored the majority of the staff 

reports to Town Council providing recommendations for the parks planning policies) that 

s. 3.1.8.3 proposed by the Town “is appropriate to ensure the Town is able to meet its 

current parkland needs as identified in the Parks Plan while giving the Town the 

flexibility it needs to deal with changing circumstances” (Steele evidence, Exhibit 12, p. 

9). In support of her opinion, Ms. Steele (as well as Mr. Lee) provided detailed evidence 

in respect of the process the Town followed to develop its official plan policies and the 

Parks Plan, which “utilized the determined parkland need to arrive at recommendations 

regarding the specific alternative parkland dedication rates required in order to ensure 

the Town’s ability to meet projected needs”. The proposed policies will “provide for a 

Parkland Dedication By-law that implements the recommended parkland dedication 

rates of the Parks Plan. In the future the Town will proceed to complete a Parkland 

Acquisition Strategy that will prioritize acquisition of lands in the specific locations where 

the Town requires parks” (Steele evidence, Exhibit 12, p. 9).   

[32] The Parks Plan was prepared after the parkland dedication polices were adopted 

by Council. Ms. Steele’s focus was on parks planning and the study provided an 

analysis of the different types of parks and the amount of parkland required to serve the 

Town. To the extent there were errors in the Parks Plan (or a failure to integrate or 

evaluate that work against the Town’s intensification and affordability policies), Ms. 

Steele was fair in acknowledging those deficiencies and agreed that the Town’s 

parkland needs (as updated by Exhibit 64) were in certain respects, over-estimated in 

the Parks Plan. However, the magnitude of the adjustments made by the Town do not 

diminish the need for both parkland and cash-in-lieu to create new parks and 

recreational facilities to accommodate a growing population. The submission (Exhibit 
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39) filed by the Ontario Parks Association and the testimony of Mr. McMullin 

underscores  the significance of parkland requirements as an important aspect of 

ensuring the sustainability of cities.   

[33]  Relying on the evidence of Ms. Gillezeau and Mr. Wilson (as well as the 

testimony of Mr. Scandlan) the appellants argued that the economic evidence supports 

a conclusion that the Town’s adopted policies (as modified) discourage high density 

residential development and put in jeopardy the ability of the Town to provide affordable 

housing. From a planning perspective, Mr. Smith’s opinion (echoed by Ms. Gillezeau) 

was that discouraging residential intensification and failing to provide for affordable 

housing is contrary to the policies contained in both the PPS and the Growth Plan. In 

this regard, Mr. Smith stated that the application of the “alternative  parkland standard at 

the maximum rate of one hectare per 300 units would threaten the achievement of 

Provincial, regional and municipal objectives to promote residential intensification in 

urban growth centres, major transit station areas, intensification corridors and other 

intensification areas” (Smith evidence, Exhibit 4, Tab 8, para. 63). Mr. Kagan 

summarized the issue succinctly in his argument where he stated that the parties agree 

that charging the maximum parkland dedication rate of 1 ha per 300 units is 

unacceptable for high-density residential development both in terms of intensification 

and affordable housing. “The parties may not agree on the density at which the 

challenges become truly problematic, but for the purpose of this hearing, that level of 

consensus was not required” (Elginbay argument, para. 29).  

[34] Ms. Gillezeau’s evidence was detailed and included analyses which assessed 

the economic and financial impact of the parkland dedication policies. Her conclusions 

underscored the utility of an alternate rate and the role played by increasing land values 

and changing market conditions (which were addressed by Mr. Wilson). Ms. Gillezeau 

prepared several scenarios applying the alternative requirement of 1 ha per 300 units to 

various densities (2.0 FSI to 6.5 FSI) in support of her conclusion that the Town’s 

adopted policies (even as modified) result in parkland dedication and cash-in-lieu of 

parkland costs per unit which increase with density, and are very high at the densities 
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planned for intensification areas. “From an economic perspective, a policy that results in 

higher per unit costs as a result of higher densities will discourage intensification and 

the transit supportive densities planned for Richmond Hill Centre and key development 

areas” (Gillezeau evidence, Exhibit 4, Tab 1, p. 35).  Ms. Gillezeau undertook the same 

analysis using the “lesser  rate” (1 ha per 730 persons) provided by the Town in its 

parkland dedication by-law, again concluding that the per unit cost of the cash-in-lieu of 

parkland requirement increases as the density increases (Gillezeau evidence, Exhibit 4, 

Tab 1, p. 36; Graph, Exhibit 45).  Applying the 15% cap recommended by Mr. Smith, 

Ms. Gillezeau showed that the amount of cash-in-lieu of parkland would remain 

constant as the density increases. “From an economic perspective, this would promote 

and facilitate intensification” (Gillezeau evidence, Exhibit 4, Tab 1, p. 37).  

[35] Mr. Wilson’s evidence looked at the impact of rising land values on the costs 

associated with parkland dedication. Relying on land values used by the Town in the 

development of its in-force parkland dedication by-law, Mr. Wilson prepared pro-forma 

/land residual analyses testing several scenarios. He concluded that projects with higher 

densities and/or smaller average unit sizes may not be viable and the problem is 

exacerbated as land values increase. He concluded that the current approach results in 

a disincentive to high-density residential development given the costs associated with 

satisfying the parkland dedication requirements, whether the alternate rate of up to 1 ha 

per 300 units is applied or the “lesser rate” set out in the Town’s in-force by-law.  

[36] Taken together, the economic evidence provided by Mr. Wilson and Ms. 

Gillezeau was thorough and compelling based on the assumptions each employed. The 

Town’s witnesses were also fair in their response to this testimony, indicating that it 

certainly was not their goal to “kill” high density development. The Town’s OP 

contemplates significant residential intensification over the life of the plan and that 

intensification must be facilitated. This objective has to be balanced with the Town’s 

obligation to provide additional parks and open space whether through dedication or 

cash-in-lieu which provides the resources (beyond other municipal charges) required to 

purchase land for new parks or expand existing facilities. In the final analysis, the 



  19  PL110189  
 
 
difference between the parties is one of degree and balance. The parties agree that the 

municipal and provincial  policy framework requires both the encouragement of 

intensification and the provision of sufficient parkland, whether land or cash-in-lieu, and 

the Town is not alone in grappling with the issue. Recognizing the planned evolution 

toward high density development, a report prepared for the City of Markham (2013) 

indicated that if “higher density development and particularly residential development, is 

shown to be unviable from a market and/or fiscal perspective, and parkland dedication 

is one of the significant reasons it is being frustrated, then a recalibration of parkland 

dedication and cash-in-lieu procedures is also a requirement, not a choice. This 

recalibration, of course, would need to be understood in the context of other factors 

involved in making any project, or any particular form of development unviable” (Smith 

evidence, Exhibit 4, Tab 8, para. 68). The report also found that the “negative financial 

impact is exacerbated as density is increased” and further that “the problem is that the 

Planning Act formula relates land taking to dwelling units, which does not take into 

consideration the dramatic range of people generated by various forms of housing. The 

key is to relate parkland taking to the number of people generated by a given 

development” (Smith evidence, Exhibit 4, Tab 8, para. 70 and 71).    

[37]  Ms. Steele explained that the “alternative parkland dedication rate permitted by 

the Planning Act establishes a relationship between the number of dwelling units 

proposed for development or redevelopment and the amount of parkland required to be 

conveyed” (Steele evidence, Exhibit 12, p. 11). Ms. Steele acknowledged that because 

“people use parks” parkland dedication rates should bear a reasonable relationship to 

population. There was an acknowledgement that Ms. Gillezeau’s evidence illustrated 

that “using a single high density parkland dedication rate (as opposed to a sliding scale) 

together with appraised per hectare land values for converting land areas to cash-in-

lieu, results in a situation whereby (with all other variables equal) sites with greater 

density will owe more cash-in-lieu” per unit (Steele reply, Exhibit 13, para. 27).   

Consistent with the Town’s position, it was Ms. Steele’s view that any anomaly in this 

regard “is best resolved through the parkland dedication by-law. The Town’s modified 

OP policy regarding the alternative parkland dedication rate (Policy 3.1.8.3a.ii.) is 
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correct and appropriately reflects the Town’s parkland need as determined by the Parks 

Plan” (Steele reply, Exhibit 13, para. 28).  

[38] Mr. Lee and Ms. Steele also expressed the opinion that the imposition of a sliding 

scale recommended by the appellants would not properly consider whether there would 

be sufficient parkland generated to ensure that the Town meets its need for a full range 

and equitable distribution of parkland. Specifically, the opinion was offered that “the 

proposed rates are simply based on the relationship between the projected population 

for each high density unit type and the projected population of a low density unit. The 

recommended rates are intended solely to reduce the rate for the higher density 

developments to per unit rate. No consideration has been given to whether the amount 

of parkland generated by this approach is sufficient to ensure that the Town will be able 

to meet its need for a full range and equitable distribution of parklands” (Steele reply, 

Exhibit 13, para. 30).   

[39] With respect to the proposal for a parkland dedication cap it was Ms. Steele’s 

opinion that such an approach, coupled with a sliding scale, is not good planning. Ms. 

Steele’s initial opinion was that a sliding scale and a cap could result in a “double 

correction”. She did acknowledge the two mechanisms could work together and 

correctly observed that the proposed cap at 15% could essentially make “the sliding 

scale of high density rates unnecessary since the cap will apply in virtually all situations” 

(Steele reply, Exhibit 13, para. 31).  Relying on the collective evidence of Mr. Lee, Ms. 

Steele, Mr. Smith and Ms. Gillezeau, Mr. Kussner submitted that “the practical effect of 

a sliding scale is that in virtually all instances involving medium and high-density 

development – starting as low as 57 uph- the 15% overall cap proposed by the 

Appellants would yield a lower overall conveyancing or CIL requirement and would 

therefore take precedence in virtually all instances. In reality, therefore, the Appellants 

are asking the Board to approve a sliding scale of rates which they themselves 

acknowledge will have little or no actual applicability” (Town argument, para. 25(a)).  

[40] Mr. Kagan argued that the sliding scale and cap have different purposes: the 
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“sliding scale reflects the different PPUs for different housing types and thus the 

different parkland demands generated. The 15% cap ensures that the same unit type 

pays the same parkland charge regardless of the density of the project. It also ensures 

that sufficient land remains available on the site for development. Lastly, it facilitates 

intensification and corrects for the feasibility and viability concerns which Mr. Wilson 

explained” (Elginbay argument, para. 183).    

[41]  At the end of the day, the Town did indicate its willingness to provide flexibility 

on the issue of the alternate rate. The Ontario Parks Association also acknowledged 

that flexibility in “parkland requirements is used by some municipalities to achieve 

density targets, or the revitalization of specifically identified areas”. While opposed to 

official plan policies that reduce the 5% or 1 ha per 300 unit parkland dedication 

requirement, it was “not opposed to the intelligent use of flexibility where it is consistent 

with good planning” (Participant Statement, Exhibit 39, p. 3). Mr. Kussner submitted that 

the Town can always (and is prepared to) re-visit its parkland dedication by-law (as 

envisioned by s. 42 of the Act) to incorporate an alternate rate more in keeping with the 

appellants sliding scale and cap concept. This position has merit and more importantly 

represents significant movement by the Town in acknowledging that the contribution for 

parkland dedication under the existing regime is a significant development cost.  

[42] While the implementation of a sliding scale may have the desired effect of 

striking the correct balance between securing parkland and encouraging intensification 

by means of high density development, the impact of its practical application depends 

on several variables which support the Town’s desire for flexibility. On this basis, I am 

not prepared to require the Town to include a sliding scale as a matter of official plan 

policy. With experience, the Town may have to recalibrate its parkland dedication 

requirements.  High-density residential intensification on the scale contemplated by the 

Town’s OP represents a new era and therefore caution is warranted. I accept the 

submission that the Town is not intending to “kill” high-density development by over-

reaching on parkland. That approach would fail to achieve the overall mission and 

objectives of the Town’s OP.  Aptly titled Building A New Kind Of Urban, it  
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acknowledges that consistent with the shift in land use planning in the Province, future 

growth and development will be accommodated through more compact, pedestrian-

oriented, mixed use forms of development. On this basis, I accept the position that 

flexibility be maintained and that is best achieved, in the short term, by adopting the 

approach to the sliding scale as advocated by the Town. The appellants are correct that 

an official plan amendment could be sought if the sliding scale they propose proves 

unworkable. However, in the absence consensus (which is typically the experience in 

other municipalities where a sliding scale forms part of the official plan) the flexibility the 

Town seeks with respect to formulating a sliding scale and its implementation can be 

more efficiently achieved through enactment of a by-law without jeopardizing the 

requirement for transparency at the official plan level. Accordingly, an additional criteria 

should be added to s. 3.1.8.3(a) indicating that the Town may, at its discretion, specify 

by by-law a sliding-scale.     

[43] While I am not prepared to require a modification that includes a detailed sliding 

scale, the parkland policies should nevertheless include a sufficient level of detail to 

provide some certainty with respect to the magnitude of the parkland obligation.  

Relying on the evidence of Ms. Gillezeau and Mr. Wilson, Mr. Kagan submitted that “the 

cap is the best tool to deal with the upward and downward market fluctuations which are 

expected to occur between now and 2031 (being the planning horizon of the Town’s OP 

and the Parks Plan). As land values increase so too will the cash-in-lieu required by the 

cap but when land values decrease, so too will the cash-in-lieu calculated” (Elginbay 

argument, para. 51). Moreover, the “cap works both in terms of land dedication (i.e. it 

leaves sufficient land for development) and cash-in-lieu (i.e. it permits the high-density 

development to be viable while generating significant monies for the Town” (Elginbay 

argument, para. 56). I adopt and rely upon the evidence and submissions provided in 

this regard and find that a “cap” would have the effect of providing sufficient policy 

direction at the official plan level with respect to the magnitude of any parkland 

dedication.  

[44] Mr. Kagan (supported by Mr. Streisfield with respect to the benefit of a cap 
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policy, albeit expressed somewhat differently) took the position that the Board can 

determine that a percentage cap is warranted but chose something other than the 15% 

cap recommended by Mr. Smith and Ms. Gillezeau (Elginbay argument, para. 226). A 

cap of 15% was shown to essentially negate the need for any sliding scale and in the 

Town’s submission, the cash-in-lieu generated on a per unit basis would be entirely 

disproportionate to the parkland requirements. The various scenarios indicated that at a 

rate of 1 ha per 300 units, the cash-in-lieu would be about $37,600 per unit (3.5 FSI) 

whereas the application of a 15% cap (based on the assumptions used in evidence) 

would result in dedication costs of $2,900 to $5,300 per unit (Gillezeau evidence, Exhibit 

4, Tab 1, Figures 4 and 6). The implementation of a percentage cap clearly has a 

significant effect on the costs per unit and the amount of parkland dedication payable to 

the Town.  

[45] While determining the “correct” cap is not an exact science given the variables 

relied upon for any calculation, I am persuaded that the work undertaken by Ms. 

Gillezeau in this regard was based on fair assumptions. The opinion of Mr. Smith was 

helpful in terms of the reasonableness of the range of the cash-in-lieu requirements 

generated by different percentage caps. When asked, Mr. Smith’s view was that the 

cash-in-lieu requirement generated at 45% cap would be well beyond the range of 

charges across similar municipalities.  A doubling of the proposed cap to 30% would 

result in a dedication requirement that is within ranges charged elsewhere, but 

according to Mr. Smith, at the high end of the range. Mr. Smith was also fair in 

acknowledging that the cash-in-lieu generated at a cap of 30% would bare a close 

relationship to the Town’s estimated parkland needs (as adjusted by Ms. Gillezeau, 

Exhibit 44). On this basis, I conclude that the percentage cap should be set, as a matter 

of official plan policy, below 30%, but higher than 15%. A 25% cap, which would 

represent a maximum alternative requirement, would reduce the dedication obligation to 

a range that is substantially lower than the cash-in-lieu estimated under a rate of 1 ha 

per 300 units (or 1 ha per 730 persons under the in-force by-law). A 25% cap would 

also result in cash-in-lieu obligations that would fall within the range of what has been 

received by the Town between 2007 and 2012, where projects generated payments 
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between $7,190 to $10,588 per unit (Wilson evidence, Exhibit 4, Tab 7, para. 3.3.2).  

The Town’s position at the end of the hearing was that it requires flexibility to implement 

a cap and associated sliding scale. A cap at 25% provides some room for the Town to 

implement a sliding scale by by-law and provides some certainty for landowners that is 

not reflected in the Town’s proposed s. 3.1.8.3 which reflects a maximum alternative 

requirement of “up to 1 ha per 300 units”.     

[46] In my view the policies as modified by the Town, coupled with the addition of a 

revised policy direction that includes a 25% cap and an acknowledgement that a sliding 

scale may be implemented by by-law, provides both transparency and guidance going 

forward. This approach is consistent with the requirements of the PPS, conforms to the 

Growth Plan (and other applicable provincial plans) and strikes a balance between the 

competing interests. As the Town evolves and experience is gained with high-density 

development, it may (and should) re-visit its parkland policies as they relate to the use 

of the alternative requirement. As shown by the evidence of Mr. Dexter, parkland 

dedication and specifically cash-in-lieu is one of several development related fees and 

in some instances, the single largest cost as compared to other government imposed 

costs.  The breadth and complexity of the evidence (which was by its very nature based 

on certain assumptions and scenarios) presented underscores the potential impact of 

parkland dedication rates for both developers and the Town. The impact is not one-

sided and the policy direction must be balanced if it is to constitute good planning.  

[47] As a final matter with respect to the alternative requirement, the appellants 

suggested that how the Town uses the funds in its cash-in-lieu account is suspect. On 

this matter, I simply adopt the submission of Mr. Kussner that the matters at issue do 

not include a determination as to “whether the Town’s past or intended future practices 

respecting the use of CIL funds, on an item-by-item basis, are consistent with the 

requirements of section 42(15) of the Act, and whether or to what extent the express 

restrictions and limitations contained in the Development Charges Act, 1997 should be 

implied as restrictions and limitations that also apply under section 42 of the Act” (Town 

argument, para. 3(b)).   
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Issue 3: What restrictions, if any, should be placed on the type of land 

the Town will accept to satisfy its requirements for parkland 

dedication?  

[48] The parties were unable to agree upon the categories of land that should not be 

eligible for parkland dedication, albeit the issue was substantially narrowed by the end 

of the evidence. The Town’s revised policy approaches the issue from the perspective 

of delineating the type of land it will not accept: 

g. Land required for storm-water management facilities and land not 
suitable for development, including hazard lands, environmentally 
significant areas, areas of natural and scientific interest, wetlands, 
significant woodlands and buffers to key natural heritage features, shall 

not be accepted as part of parkland dedication (s. 3.1.8.3(g), Exhibit 
10C, as amended by Exhibit 63). 

[49] Elginbay and Haulover addressed the issue somewhat differently, proposing a 

permissive policy, as follows: 

j. The Town may accept the conveyance of any lands suitable for 
active or passive  park or other public recreational purposes in fulfillment 

of the parkland conveyance requirements under this section (s. 
3.1.8.3(j), Exhibit 9C; s. 3.1.8.10, Exhibit 11B, as revised). 

[50] Several policies were resolved which identify land uses that are proposed to be 

exempt from either land conveyance or cash-in-lieu. There was also agreement on 

stratified title parkland and the factors surrounding the extent to which a development 

parcel is entitled to a credit for any prior conveyance (or payment). The disagreement 

surrounded the breadth of the policy proposed by Elginbay and Haulover, which Mr. 

Kussner submitted “has the potential to seriously compromise the Town’s ability to 

achieve its intended services levels programmable active parklands. While the policy 

purports to be a permissive one and to confer a discretion on the Town as to whether or 

when it will accept lands which are suitable only for passive recreational purposes in 

fulfillment of parkland conveyance requirements, the Appellants have made it clear that 

such discretionary powers on the part of the Town would always remain subject to the 

Board’s authority on an appeal respecting a development application. In this context, 
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what purports to be a permissive and discretionary policy could well become one by 

which the Town has no choice at all” (Town argument, para. 34). On this basis, it was 

the position of the Town that the modifications it has proposed to the adopted policy 

widens the scope of lands that are eligible for fulfillment of parkland conveyance 

requirements (introduced as a response to concerns raised by the appellants) by more 

clearly setting out the type of land that will not be eligible.  

[51] The concern expressed by Mr. Kagan and Mr. Streisfield in argument was that 

the Town’s policy remains unduly restrictive insofar as it excludes lands “not suitable for 

development” and development is a defined term in the OP. The definition says 

development “means any land use proposal or application for which an approval is 

required under the Planning Act, including but not limited to the creation of a new lot, a 

change in land use, or the erection of a building or structure”.  Consequently, there may 

be open space suitable for dedication that could be used for recreational purposes but 

would be excluded as available to fulfill parkland dedication requirements under the 

Town’s policy.  Where the parties largely disagreed was on how to treat “passive open 

space”. It was Mr. Smith’s evidence that about 50% of the municipalities he surveyed 

accept passive open space for parkland dedication. It was his opinion that the Town’s 

policy precludes both a partial credit and even consideration by the Town of the 

conveyance of passive open space to satisfy a parkland requirement. Mr. Kagan, 

supported by Mr. Streisfield, submitted that the Town’s position was inconsistent given it 

uses funds in its cash-in-lieu account to purchase passive parkland and survey results 

from 2012 indicated that Town residents have a preference for passive recreation 

space.  

[52] On this issue, I find that the wording contained in the policy modification 

proposed by Elginbay (s. 3.1.8.3(j), Exhibit 9C) and Haulover (s. 3.1.8.10, Exhibit 11B) 

is too broad. There were several categories of lands that all parties agreed should not 

be eligible for dedication and those categories are not explicitly recognized by the 

Elginbay/ Haulover approach.  While it could be discerned, for example, that 

environmentally significant areas or wetlands excluded under the Town’s policy are also 
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excluded under the modification proposed by Elginbay/Haulover (as they would be 

lands unsuitable for active or passive park or other public recreational purposes), the 

clarity offered in the Town’s approach is preferable.   

[53] The Town recommended changes to its adopted policy in an attempt to address 

its restrictive nature.  Originally, the Town had proposed that land within the Greenway 

System, including identified categories of lands, would not be accepted as part of 

parkland dedication (s. 3.1.8.3(g), Exhibit 10C).  Mr. Kussner submitted that the 

revisions (Exhibit 63)  introduced by Ms. Steele as part of her reply strike the “right 

balance between protecting its needs for programmable active park land and providing 

opportunities for a development to convey lands that do not fulfill those needs…The net 

result is to establish relevant and useful criteria by which lands which have only a 

limited parkland use potential can still be eligible for fulfillment of parkland conveyance 

requirements under this section, but in a balanced and measured way…” (Town 

argument, para. 35). The conclusion to be drawn from these submissions and the 

revised policy is that the Town has introduced flexibility. The Town can accept in 

satisfaction of any dedication requirement the conveyance of lands suitable for passive 

park or other public recreational purposes as long as they are not excluded under the 

policy, as modified. On this basis, Policy 3.1.8.3(g), as modified by Exhibit 63, is 

approved. 

Issue 4: Should additional policies be added to s. 3.1.8 that would 

apply to lands within the Oak Ridges Moraine Conservation 

Plan area 

[54] Mr. Streisfield submitted that additional policies should be incorporated into s. 

3.1.8. of the OP that would only apply to lands within the Town that are also identified 

as within the Oak Ridges Moraine Conservation Plan (“ORMCP”) area. The proposed 

policy modification (which was amended to consider the Town’s change in approach 

addressed under issue 3, above) stipulates that within the ORMCP area the dedication 

of land is preferred as compared to cash-in-lieu and that certain prescribed types of land 
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shall be acceptable for parkland dedication. Mr. Manett provided considerable detail on 

the matter concluding that lands designated Natural Core, Natural Linkage and 

Countryside Area under the ORMCP and lands which abut or provide linkages to the 

Oak Ridges Corridor Park should be acceptable for parkland dedication.  

[55] While I have considered the proposed policy modifications and the opinion of Mr. 

Manett on this issue, I adopt and rely upon the submissions of the Town. The difficulty 

with the position taken by Haulover is that the structure of the OP and in particular the 

policies contained in s. 3.1.8, are intended to apply on a Town wide basis. Moreover, as 

indicated above under issue 3, the Town proposes to modify its adopted policy with 

respect to the type of land it will accept to satisfy parkland dedication requirements and 

this modification, which will apply on a Town wide basis, will also apply equally to lands 

within the ORMCP area (as will all of the parkland policies). As a matter of policy, a 

uniform standard should be applied across the Town. 

[56] As Mr. Lee indicated in his evidence, “the ORMCP provides a number of use 

restrictions around park and recreational use, particularly in the Natural Core and 

Natural Linkage Areas. Accordingly, the Town’s park uses would be restricted and as 

such, it is not appropriate that the Town’s policies speak directly to taking parkland in 

this area. It would be unduly prescriptive and unusually specific to have a policy 

directing that lands providing linkages be taken as park dedication in the ORMCP area 

without reference to other areas of the Town” (Lee reply, Exhibit 38B, p. 13).   On this 

basis, and for the reasons outlined under issue 3 which adopt the Town’s amended 

approach in considering the lands it will not accept for parkland dedication, I find that  

proposed policy 3.1.8.5 (Exhibit 11B, as revised) need not be incorporated as a policy 

modification to the OP, or applied within the West Gormley Secondary Plan area.   

Issue 5: Should specific policies be added to s. 3.1.8 setting out 

sustainability criteria  

[57] Introduced in 2006, s. 42(6.2) of the Act provides a mechanism, linked to 
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parkland dedication when cash-in-lieu is required, to promote sustainable design. The 

concept contemplates that after a development is certified as having implemented an 

identified sustainability feature, the municipality would refund the developer against 

cash-in-lieu of parkland dedication already made. Consequently, when considering the 

costs of a project, a developer could factor in these refunds, provided the sustainability 

criteria are met. Mr. Kurczak explained that this approach and the proposed policy is 

consistent with Ministry of Municipal Affairs and Housing (“MMAH”) publications 

Infosheet – Planning for Intensification and Building Blocks for Sustainable Planning 

(Tab 60, Exhibit 8.4). Mr. Kurczak also stated that in. s. 3.2.3 of the OP, “the Town 

clearly states that it wishes to promote leadership in sustainable design and, to that end, 

it will seek to encourage a series of sustainability features in new development and it 

recognizes the potential for incentive programs in order to meet these objectives” 

(Kurczak evidence, Exhibit 4, Tab 5, para. 10).  

[58] Elginbay and Haulover urge the adoption of a new policy in s. 3.1.8 stipulating 

that where the Town requires the payment of cash-in-lieu, “the payment shall be 

reduced in return for the provision of one or more sustainable design feature(s). The 

sustainable design features for which a reduction shall be available include the matters 

identified in Schedule Axx of this Plan” (s. 3.1.8.3(i), Exhibit 9C; s. 3.1.8.15., Exhibit 

11B, as revised).  Prepared by Mr. Kurczak, proposed “Schedule Axx” suggests detailed 

sustainable design criteria and provides for a refund of the required cash-in-lieu 

payment in an amount equal to the incremental cost of the sustainable design feature.  

The policies are recommended in light of the provision in s. 42(6.2) of the Act that 

authorizes a reduction from any amount paid as cash-in-lieu where sustainability criteria 

(which must set out in the applicable official plan) is satisfied. The Town’s position was 

that s. 42(6.2) of the Act is a discretionary provision and does not require sustainability 

criteria be included in an official plan as part of any parkland dedication policies.   

[59] Mr. Kurczak explained the rationale for the proposed policy and associated 

criteria and how each would work. It was his opinion that given sustainable development 

can have a positive impact on municipal infrastructure the proposed criteria should be 
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included as part of the parkland dedication policies. Initiatives such as the use of low 

flow water fixtures, the elimination of irrigation systems, vegetated roofs, pervious  

paving and detention ponds can reduce the demand on municipal water systems, 

including treatment and storm water management.  Other initiatives such as making 

buildings more energy efficient thereby reducing both heating and cooling costs as well 

as infrastructure for bicycle racks and for low emitting vehicles, will reduce traffic and 

overall emissions. Taken as a group, sustainability measures significantly reduce 

municipal infrastructure and construction costs.  Mr. Kurczak testified that typically these 

costs are borne by the developer.  

[60] The Town’s position was that it should not be required to include sustainability 

criteria as part of its parkland dedication policies. Mr. Kussner submitted that 

sustainable development criteria for reductions in payment of cash-in-lieu are a 

discretionary matter.  There is nothing in ss. 42(6.2) or 42(6.3) that requires the Town to 

formulate sustainable criteria in its OP. What the Act indicates is that if “a part of the 

land meets sustainability criteria set out in the official plan and the conditions set out in 

subsection (6.3) are met, council shall reduce the amount of any payment” for cash-in-

lieu. Mr. Kagan submitted that the Town has both a responsibility and obligation to 

include a policy that addresses incentives for sustainability design. In this regard, Mr. 

Kagan argued that the Act was amended in 2006 and the Town has had eight years to 

implement s. 42(6.2).  The Town has received approval for “sustainability policies which 

encourage developers to build these aspirational and best in class features but the 

Town is slow to provide the incentives to encourage the same” (Elginbay, argument, 

para. 134).  

[61] On this issue I find that the proposed policy and associated criteria are well 

thought out and while Mr. Kurczak was persuasive with respect to the value of the 

initiative, I accept the submission of Mr. Kussner that s. 42(6.2) of the Act is 

discretionary. The evidence of Ms. Steele and Mr. Lee on this point was that the Town 

is in the process of implementing incentives for sustainable design through a different 

mechanism and, for this reason, has chosen not to include sustainability criteria as part 
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of its official plan policies in respect of parkland. Instead, the Town is part of a project 

with the City of Brampton and the City of Vaughan where a set of sustainability metrics 

are being developed to measure and improve the sustainability performance of new 

developments. As Mr. Lee explained, the Town is investigating a series of 

implementation mechanisms for sustainable design and the project is in its final phase, 

which will focus on implementation and monitoring in the Town (Town Staff Report, 

Measuring the Sustainability Performance of New Development in Brampton, Richmond 

Hill and Vaughan: Final Sustainability Metrics, Exhibit 8.3, Tab 52). Ms. Steele’s 

evidence was that implementation will include a “review and update of Town standards 

and specifications as well as an incentive program linked to serving allocation rewards, 

development charge rebates and/or stormwater management rebates” (Steele 

evidence, Exhibit 12, p. 13).  

[62] I accept the position of the Town on this issue and the approach it has followed 

by developing a sustainability metrics program in concert with other municipalities. On 

this basis, and given the existence of an alternative approach, I am not prepared to 

require that the sustainability criteria recommended by the appellants be included in the 

Town’s official plan policies for parkland dedication.  However, Mr. Kurczak’s evidence 

was compelling and in the absence of another mechanism to provide incentives for 

sustainable development, setting out sustainability criteria in an official plan, as 

contemplated by s. 42(6.2) of the Act, makes eminent sense.  

IMPLEMENTATION AND SETTLED POLICIES  

[63] Elginbay and Haulover urged the adoption of a policy at the end of s. 3.1.8 

requiring that the Town “pass and/or amend a by-law under Section 42 of Planning Act 

to ensure conformity with the provisions of this section” (s. 3.1.8.5, Exhibit 9C and s. 

3.1.8.17, Exhibit 11B).  Mr. Kagan submitted that given the Act does not include a 

mechanism to apply to amend the parkland dedication by-law, a policy should be 

included that provides a timeline (four months, or 120 days as suggested by Mr. 

Streisfield) for the current by-law to be revised to reflect the provisions of s. 3.1.8 as 
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modified. In the absence of such a policy, Mr. Kagan submitted that there is no certainty 

that the in force by-law (By-law 58-13) will be replaced and updated to reflect the 

parkland policies either as revised on consent or by way of direction from the Board.  

[64] On this issue, I adopt and rely upon the submissions of Mr. Kussner and the 

evidence of the Town. Mr. Kagan acknowledged that the in force by-law was enacted 

pursuant to the former official plan and the Town “needs to update it to implement this 

new official plan. It is a general first principle of good planning that by-laws comply with 

the official plan” (Elginbay, argument, para. 126).  There was nothing in the evidence of 

either Mr. Lee or Ms. Steele to suggest that the Town will simply fail to act and neglect 

to enact a revised by-law to reflect the parkland dedication policies, as modified both on 

consent and as a result of the Board’s decision. Moreover, as Mr. Kussner submitted, 

the authority conferred on a municipal council to pass a by-law under s. 42 of the Act is 

discretionary and I am not prepared to include a precise policy modification as part of s. 

3.1.8. that requires the enactment of such a by-law. As a practical matter, there is no 

reason to anticipate that the Town will not proceed to revise its parkland dedication by-

law now that the policy framework is determined. Ms. Steele was balanced on this point 

indicating that in her opinion both the Parks Plan and the by-law would need to be 

amended to reflect the parkland policies in s. 3.1.8, as modified and approved.  I find 

there is no basis upon which to question the position taken by the Town in this regard.    

[65] A notation was provided in the Elginbay version (Exhibit 9C) of the proposed 

policies setting out a rationale for the basis of the agreement reached. Counsel 

indicated that “the appellants who are parties to the settled policies highlighted above 

confirm that they do not object to a request by the Town to have the Board note in its 

decision the Town’s proposed stipulations concerning policies 3.1.8.2, 3.1.8.3(g) and 

3.1.8.3(l): namely, that these policies are permissive and accordingly, it is not the intent 

of these policies to require the Town to acquire parklands by such other means or 

presuppose that it will in fact do so at any particular rate (in the case of 3.1.8.2), nor to 

require the Town to accept any particular off-site lands in circumstances where it is not 

willing to do so (in the case of 3.1.8.3(g)), nor to require the Town to accept any 
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particular privately-owned open space or secure any such lands in the case of policy 

3.1.8.3(l)” (Exhibit 9C, page 5). The policies are modified and approved on this basis.  

[66] With respect to the remaining policies that were settled as between the Town and 

Elginbay (and supported by Baif) I find that each of these policies should be approved 

as modified and set out in Exhibit 10C (as revised). First, these settled policies 

represent the considerable effort by the parties to narrow the issues for the hearing. 

Second, while Mr. Streisfield urged a different approach for some sections, the policies 

as modified with the agreement of Elginbay (and Baif) represents an approach that is 

consistent with the language employed in other sections of the Town’s OP and reflects 

a result that is acceptable to the planning witnesses called by the Town and Elginbay. In 

several instances Mr. Manett was not opposed to the agreed upon wording as between 

Elginbay and the Town, he merely preferred his proposed structure.  Finally, for specific 

policies in s. 3.1.8 recommendations were made to revise preambles and edit various 

provisions to express the intent with slightly different language. In my view the Town is 

entitled to structure its OP as it sees fit.  While individual policies must be clear, 

reasonable and attainable, to embark upon a process of re-writing preambles and 

opening sentences because one party believes the direction should be expressed in a 

different way is neither necessary nor required and at the end of the day, counter-

productive.  

[67] As indicated above, the Town recommended several modifications to the policies 

in s. 3.1.8 as originally adopted and achieved a high level of consensus in several 

areas. The resulting policies, as revised, are consistent with the PPS and conform to all 

applicable provincial plans, including the Growth Plan and complies with the Region of 

York Official Plan. The preambles to the parkland policies and the adopted policies as 

modified and settled through the agreement on modifications set out in Exhibit 10C (as 

revised by Exhibit 63), are approved subject to the direction provided regarding the 

alternate parkland dedication rate. In arriving at this finding, regard has been had to 

matters of provincial interest as well as the decision of municipal council as required 

under ss. 2 and 2.1(a) of the Act, respectively.   



  34  PL110189  
 
 
DECISION  

[68] For all of the reasons given, the appeals are allowed in part and the adopted 

policies in s. 3.1.8 of the Official Plan (2010) of the Town of Richmond Hill are modified, 

and as modified are approved, in the manner set out in Exhibit 10C, as revised by 

Exhibit 63 (all of which is set out in the Town’s argument, Tab 1). The approval of these 

policies is subject to the Town including further modifications to Policy 3.1.8.3(a) 

stipulating: first, that a sliding scale may be specified by by-law; and second, that in no 

case shall the amount of land required to be conveyed for park or other public 

recreational purposes exceed the equivalent of 25% of the land proposed for 

development. Counsel may contact the Board if they cannot agree on the precise policy 

wording. Otherwise, Policy 3.1.8 of the OP, as modified by the settled policies and this 

disposition, should be filed within thirty days of the date of this decision, following which 

the Board’s order approving Policy 3.1.8 will issue. Thereafter, the Board anticipates 

that Town Council will enact a revised parkland dedication by-law implementing Policy 

3.1.8, as modified and approved.  
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